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CONTENT OF THE RIGHT TO DEFENCE
IN CRIMINAL PROCESS

The article is aimed at defining the content and specific features of the right of a suspect or an
accused person to defence in criminal proceedings as one of the basic principles of all criminal
process. The right to defence is inseparable from the guarantees for its exercise, and in this regard,
international legal norms and the Constitution of Ukraine as well enshrine the principle of ensuring
the right fo defence for suspects and accused persons, which they may exercise personally or with the
assistance of a defence counsel or legal representative. The regulatory and legal mechanisms for
ensuring the right to defence in criminal process at the international legal level have been established
long ago; they have existed for a long time and are continuously evolving fo implement more effective
guarantees, which makes their study relevant both at the international legal and national levels.
Today, the importance of the guarantees of the right to defence in criminal proceedings is of great
significance, and therefore, the content of the right to defence in criminal proceedings provided for by
the legislative provisions should be effectively implemented. In this regard, the author emphasises the
importance of the inviolability of the right to defence and establishes that the content of the right to
defence in criminal process should include the right of a person to know what he or she is accused of;
to receive sufficient time and opportunities to prepare for defence and legal assistance; the right to
defend oneself by all means not prohibited by law.
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Introduction. The protection of human rights and freedoms in criminal process is one of the most
progressive and democratic guarantees in criminal procedure legislation. It is based on the observance,
enforcement and protection of human rights and freedoms, which is the duty of the state, as well as
other constitutional freedoms that guarantee judicial and international protection of human rights. The
right to defence in criminal process is an important democratic value, approved in all modern states,
and an external implementation of the humanistic principles of criminal justice.

The scientific study of the peculiarities of the right to defence is carried out in the works of such
Ukrainian scholars as T. V. Babchynska, Yu. V. Bubyr, A. P. Chernenko, 1. V. Hloviuk, T. Y. Marchenko,
I. M. Zubach and others, which highlight the concept and peculiarities of the content of the right to
defence in criminal process of Ukraine.

Purpose statement of the research paper is to analyse the content of the right to defence in the
criminal procedure of Ukraine, taking into account the impact of international standards on the criminal
procedure legislation of Ukraine, as well as scientific provisions that have formed an understanding of
the essence and content of the right to defence in the criminal procedure of Ukraine.

Main part of the research paper. The right to defence in criminal process is a fundamental right
of the individual, which is guaranteed both at the international and national legislative levels. General
international legal standards and principles ensure the right to defence for persons held criminally
liable, forming appropriate mechanisms to ensure it. Thus, the Article 11 of the Universal Declaration
of Human Rights of 10 December 1948 provides for the right to defence for all persons accused of a
crime [12]. At the same time, the Article 14 of the International Covenant on Civil and Political Rights
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of 16 December 1966 states that ‘everyone is entitled in the determination of any criminal charge
against him to at least the following guarantees in full equality of arms ... b) to have adequate time and
facilities for the preparation of his defence and to communicate with legal assistance of his own
choosing’ [9]. In addition, the Article 6 of the Convention for the Protection of Human Rights and
Fundamental Freedoms (with Protocols) (European Convention on Human Rights) of 4 November
1950 guarantees persons accused of crimes ‘the time and facilities necessary for the preparation of
their defence; the opportunity to defend themselves in person or to have the legal assistance of counsel
of their own choosing or, in the absence of sufficient means to pay for legal assistance, to receive such
assistance free of charge when the interests of justice so require’ [6]. These international human rights
standards are reflected in the Article 55 of the Constitution of Ukraine: °...everyone has the right to
defend their rights and freedoms from violations and unlawful encroachments by any means not
prohibited by law’; in the Article 63: °...a suspect, accused or defendant has the right to defence. A
convicted person enjoys all human and civil rights, except for restrictions specified by law and
established by a court verdict’ [5], as well as in the provisions of Ukraing's criminal procedure
legislation (Article 20 of the Criminal Procedure Code of Ukraine — “a suspect, accused, acquitted, or
convicted person has the right to defence, which consists of providing them with the opportunity to
give oral or written explanations regarding the suspicion or accusation, the right to collect and submit
evidence, to participate personally in criminal proceedings, to use the legal assistance of a defence
attorney, and to exercise other procedural rights...”) [7]. In addition, according to the Resolution No. 8
of the Plenum of the Supreme Court of Ukraine dated 24 October 2003 No. 8 ‘On the application of
legislation ensuring the right to defence in criminal proceedings,” courts are instructed that ‘ensuring
the right to defence for suspects, accused persons, defendants, convicted persons and acquitted persons
in accordance with the provisions of Article 59, Part 2 of Article 63 and Paragraph 6 of Part 3 of
Article 129 of the Constitution of Ukraine and the current criminal procedure legislation is one of the
fundamental principles of judicial proceedings, an important guarantee of objective consideration of
the case and prevention of criminal prosecution of innocent persons. Courts must comply with the
requirements of Articles 21 and 22 of the Criminal Procedure Code of Ukraine, according to which the
person conducting the investigation, the investigator, the prosecutor, the judge, court must provide the
suspect, accused, or defendant with the opportunity to defend themselves against the charges brought
against them by means established by law and may not shift the burden of proving their innocence of
the crime onto them’ [10].

Thus, the right to defence in criminal process is exercised in relation to certain persons, in
particular suspects and defendants. This right is the basis for fair, objective, impartial and consistent
criminal proceedings. The Article 7 of the CPC of Ukraine proclaims the right to protection of human
rights and freedoms as one of the fundamental principles of criminal proceedings (para. 13) [7]. This
means that ensuring the protection of individuals is the task of all criminal proceedings and criminal
process, and the right to protection is granted to any subject of criminal process. In legal doctrine, the
category of defence in criminal process relations has been considered and studied repeatedly. Thus,
according to T.V. Babchynska, in criminal process, ‘the interpretation of the definition of ‘defence’ in
a broad and narrow sense is consistent with the concept of fair trial” [1, p. 173]. The author notes that
‘defence, in a broad sense, is a criminal procedural activity aimed at realising and ensuring the rights,
freedoms and legitimate interests of persons involved in criminal proceedings; and should be
considered as one of the components of the criminal justice system” [1, ¢. 173-174]. In a ‘narrow’
sense, the researcher interprets defence as ‘a criminal procedural function aimed at ensuring the
realisation of the right to defence’ [1, p. 174]. V. K. Voloshyna believes that ‘the right of every person
accused of a crime to effective defence provided by a defence lawyer is one of the main features of a
fair trial; and in order for the accused to exercise their right to defence, they must usually be given the
opportunity to obtain effective assistance from a defence lawyer from the very beginning of the
process’ [11, c. 227]. Scientists A. P. Chernenko and A. G. Shiyan propose to consider defence in
criminal process in three meanings: ‘as a type of criminal procedural activity; as a criminal procedural
function; and as an institution of criminal procedural law” [3, p. 15]. At the same time, ‘protection in
its primary meaning should be understood as the criminal procedural activities of participants in
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criminal process — representatives of the defence — aimed at fully or partially refuting the suspicion
(accusation), as well as identifying circumstances that mitigate responsibility or may be used in favour
of the suspect (accused). Defence as a type of criminal procedural activity is, in fact, a specific area of
such activity clearly defined by criminal procedural law. In this sense, defence and the function of
defence should be understood as identical concepts. The function of defence in criminal process is the
main focus of the activities of suspects (defendants) and their defence counsel, as well as other
representatives of the defence, aimed at completely or partially refuting the suspicion or accusation
and identifying circumstances that may be used in favour of the suspect (defendant) [3, ¢. 15-16]. At
the same time, the authors consider protection as an institution of criminal procedural law to be ‘a set
of criminal procedural norms regulating criminal process relations related to the refutation or
mitigation of suspicion (accusation). The institution of protection regulates the criminal procedural
activities of all subjects of protection and is part of criminal procedural law™ [3, ¢c. 16]. At the same
time, according to researcher 1. V. Hloviuk, ‘the criminal procedural function of defence represents the
direction of activity of the suspect, accused (defendant), convicted, acquitted, or person subject to
proceedings involving the application of coercive measures of a medical or educational nature, as well
as their legal representatives and defenders, which is determined by the objectives of criminal
proceedings and aimed at challenging the legality and validity of criminal prosecution, identifying
circumstances that refute suspicion, justify acquittal, and their legal representatives and defenders,
aimed at challenging the legality and validity of criminal prosecution, identifying circumstances that
refute suspicion, justify the accused (defendant), exclude or mitigate their responsibility, mitigate
punishment and other consequences of conviction, to protect personal and property rights, to promote
the application of the institution of rehabilitation, as well as to prevent violations and unjustified
restrictions of rights and freedoms in the application of measures to ensure criminal proceedings,
which is implemented by means of criminal procedure in the form regulated by criminal procedural
legislation [4, ¢. 127]. A non-standard approach to defining defence in criminal proceedings is
proposed by scholar I. M. Zubach, who considers defence to be ‘systematic creative and intellectual
criminal — procedural activity, which is conditioned by the existence of charges based on the law and
carried out by subjects of defence in order to defend their own rights and freedoms during criminal
process and through the full realisation of their legal rights and powers, contributes to the
establishment of certain circumstances that make the charges impossible or refute them” [13, p. 182].
Moreover, criminal process law also provides the following definition of defence in criminal
proceedings: ‘a type of legal practice that consists of ensuring the protection of the rights, freedoms
and legitimate interests of suspects, accused persons, defendants, convicted persons, acquitted persons,
a person in respect of whom the application of coercive measures of a medical or educational nature is
envisaged or the question of their application in criminal process is being decided, a person in respect
of whom the question of extradition to a foreign state is being considered (para. 5 of Part 1 of the
Article 1 of the Law ‘On the Bar and the Practice of Law’)" [3, p. 13]. Thus, as we can see, the lack of
consensus on the essence of the right to defence in criminal process allows us to identify the main
directions and consider it as: 1) a principle of criminal justice; 2) a criminal procedural function that
exists alongside the function of prosecution; 3) an institution of criminal procedural law; 4) procedural
activity of the suspect or accused, which is carried out both personally and with the help of a defence
lawyer. At the same time, in the context of criminal process, it is advisable to use a ‘narrow’
understanding of defence, which is related only to a person against whom criminal proceedings are
being conducted. Thus, defence is perceived as one of the three procedural functions enshrined in
Chapter 3 of the CPC of Ukraine [7]. We can assume that, in the ‘narrow’ sense, the right to defence
in criminal process is the totality of all procedural opportunities provided by law to refute suspicion,
mitigate liability and punishment, and the right of the acquitted to compensation for damage caused by
unlawful detention, the application of preventive measures or conviction. As regards the content of the
right, it can be said that it constitutes the semantic basis of every legal norm. The content of the right
to defence in criminal process is formed by the following normative provisions:

— providing sufficient time and facilities for preparation of the defence. As noted above, this
leading international standard of the right to defence is enshrined in the provisions of the European

Melnychuk R. V. Content of the right to defence in criminal process



134 ISSN 3041-1149 (Print) €BPOINENCBHKHIII TPABHIYNIT YA COIIC. 2025. Bun. 10

Convention on Human Rights (the Article 6(3)(b)), which states that this right is the minimum among
the rights enjoyed by any accused person. Preparation includes, in particular, time to familiarise
oneself with the case materials. Thus, the Article 42 of the CPC of Ukraine establishes that a suspect
or accused person has the right to familiarise themselves with procedural documents, including pre-
trial investigation materials, to receive copies of procedural documents and written notifications, and
‘to familiarise themselves with the court hearing log and technical recording of the court proceedings,
which must be provided to them by authorised court employees, and to submit their comments on
them, to receive explanations regarding the procedure for preparing and using the pre-trial report,
refuse to participate in the preparation of the pre-trial report, participate in the preparation of the pre-
trial report, provide the representative of the probation service with the information necessary for the
preparation of such a report, familiarise themselves with the text of the pre-trial report, submit their
comments and clarifications, etc.” as part of exercising their right to defence. The Article 221 of the
Criminal Procedure Code of Ukraine obliges the investigator to provide the accused and his defence
counsel with the case materials: “The investigator, inquiry officer, or prosecutor is obliged, at the
request of the defence, the victim, or the representative of the legal entity against which the proceedings
are being conducted, to provide them with the materials of the pre-trial investigation for review, with
the exception of materials concerning the application of security measures in respect of persons
participating in criminal proceedings, as well as those materials, familiarisation with which at this
stage of criminal proceedings may prejudice the pre-trial investigation. Refusal to provide for
familiarisation a publicly available document, the original of which is contained in the materials of the
pre-trial investigation, is not permitted” [7]. The issue of ‘sufficient time’ for preparing a defence has
already been the subject of academic debate. For example, researcher T. Y. Marchenko notes that an
analysis of a significant number of court precedents on the issue of ‘sufficient” time for the defence to
prepare its position in a case allows the following conclusions to be drawn: a) in most cases, the court
considers the issues of ‘sufficient time” and ‘sufficient opportunities’ in combination, as they are
closely intertwined and interdependent: the more opportunities the defence needs (access to and
communication with a defence lawyer, access to and familiarisation with case materials, interpreter
services, the opportunity to question witnesses, obtain an alternative expert opinion, etc.), the more
time it needs to implement them; the more time is given to the defence, the more effectively and
efficiently the defence will be able to present its position in court. Specific aspects (components) of
the right to ‘sufficient time’ for the defence to prepare its case include, in particular: the right to be
informed in a timely manner of the nature and cause of the charge, any change in the charge, new
circumstances in the case, including the submission of additional evidence by the prosecution; the
right to receive legal assistance and the assistance of an interpreter in a timely manner, and to have
sufficient time for meetings and communication with a defence lawyer; the right to have timely access
to case materials and sufficient time to review them, prepare notes and photocopies, and discuss them
with a defence lawyer; have sufficient time to call witnesses and obtain expert opinions; have
sufficient time to study the full text of the court decision in order to prepare a position for its appeal in
higher courts and be informed of the deadlines for its appeal [8, ¢. 94-95];

— the right of the accused to know what they are accused of, to participate in the evidence-
gathering process, and to receive the necessary information about the process. This set of rights is one
of the most fundamental, because only if a person understands and knows the charges against them is
it possible to build an effective defence. Article 29 of the Constitution of Ukraine stipulates that
‘everyone who is arrested or detained shall be informed immediately of the reasons for their arrest or
detention and their rights shall be explained to them” [5]. At the same time, according to the Part 3 of
the Article 42 of the CPC of Ukraine, a suspect/accused person has the right to “know what criminal
offence they are suspected or accused of committing; to be clearly and promptly informed of their
rights under the Code, and to receive an explanation of those rights” [7]. This, according to
Yu. V. Bubyr, ‘guarantees the right to collect and submit evidence to the investigator, prosecutor, or
investigating judge, since the latter can be exercised provided that the person is already aware of the
suspicion of committing a criminal offence raised by officials against him or her. In addition, the right
of the suspect to know what criminal offence they are suspected of committing serves as a guarantee
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of other rights: to give explanations and testimony regarding the suspicion, to appeal against the
decisions, actions or inaction of the investigator, prosecutor or investigating judge” [2, p. 40];

— the right to legal assistance, which in criminal cases can only be provided by a lawyer, including
free assistance, private meetings with the lawyer during the interrogation process, before the
interrogation begins, without restrictions on duration or number. In determining the range of possible
defence lawyers in criminal cases, Ukrainian lawmakers have adopted internationally established
standards and provided for the provisions of the Article 1312 of the Constitution of Ukraine, which
guarantee the right to legal assistance if necessary and require the defence counsel to have lawyer
status, which in turn requires experience in the legal profession, establishes educational qualifications,
and sets certain requirements for professional and personal qualities [5];

— defend themselves by any means provided for by criminal procedure and other legislation.
According to criminal procedure legislation, a subject of criminal proceedings has the right to actively
defend themselves, including independently, by filing motions for investigative actions or recusals,
ctc. At the same time, Article 55 of the Constitution of Ukraine provides that ‘everyone has the right to
defend their rights and freedoms from violations and unlawful encroachments by any means not
prohibited by law’ [5]. Thus, the suspect or accused person has the right to defend himself by any
means that do not contradict the current legislation of Ukraine. This definition is enshrined in the
Constitution of Ukraine, which stipulates in the Article 29 that ‘everyone who is arrested or detained
shall be given the opportunity from the moment of detention to defend themselves personally and to
use the legal assistance of a defence lawyer’. Therefore, the principle of ensuring the right of suspects
and defendants to defence, based on the content of the Constitution and criminal process legislation,
contains two main elements: the right to defend oneself or through a legal representative, and the right
to use the services of a professional defence lawyer. In the first case, suspects and defendants are
granted a set of rights, the exercise of which will enable them to defend themselves against the charges
brought against them. In the second case, the law provides for the right of everyone to use the services
of a lawyer both during the pre-trial investigation and in court, either by invitation or by appointment.
An essential aspect of ensuring the right to defence is the fact that the defence lawyer is also granted
rights, the exercise of which enables them to act actively in the interests of their client.

Conclusions and proposals. In summary, it should be noted that in order to correctly apply the
rules governing the right to defence in criminal process, it is necessary to clarify the content of this
right, namely the specific provisions that embody this principle and are an integral part of it. The right
to defence in criminal process is regulated by international and national legislation and applies to a
wide range of subjects, and also includes a set of rights to exercise defence personally or through a
representative by all means not prohibited by law. At the same time, the content of the right to defence
in criminal process includes the right of a person to know what they are accused of, to have sufficient
time and opportunities to prepare for their defence, the right to a defence lawyer and legal assistance,
and the right to defend themselves by all means not prohibited by law.
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P. B. Meabunuyk. 3MICT ITPABA HA 3AXHUCT Y KPUMIHAJIBHOMY IIPOLIECI

Cmamms npucesdend GUHAYEHHIO 3MICMY ma 0coOaueocmeli npaeda nioo3poeanoco abdo
006UHYBAYCHO20 HA 3AXUCT VY KPUMIHATbHOMY NPOYECi SIK 0OHO20 13 OCHOGHUX NPUHYUNIE YCbO2O
Kpuminanwroeo cyoouuncmea. Ilpaeo na saxucm megiooinrvre 6i0 eapanmiti HA 1020 30IHCHEHHS,
36 A3KY 3 YuM MINCHAPOOHO-Npasosumi nopmamvu ma Koncmumyyicto Yrpainu 3axpinieno npuHyun
3abe3neyents ni003PIEAHOMY, 00BUHYEAHEHOMY NPABO HA 3AXUCH, SKe 60HU MOJICYHIb Pedni308yeamu
0coducmo abo 3a OONOMOCO0I0 3AXUCHUKA YU 3aKOHHO20 npeocmasHuxd. Hopmamueno-npaeogi
Mexauizmu 3a0e3nedenis npaea Hd 3aXUCM Y KPUMIHATLHOMY NPOyeci HA MIdCHAPOOHO-NPAGOEOMY
pisHi cmeopeni 6dice OA6HO, 60HU ICHYIOMb YAPOOOEIHC OOCUML MPUGANO20 Hacy md 0e3nepepero
PO38UBAIOMBCA 300715 6MINeHHS OiibUl eqPeKMUBHUX 2APAHMITL, W0 3YMOGIIOE AKMYAIbHICHb IXHBO2O
Q0CHIONCEHHS AK HA MIZICHAPOOHO-NPABOBOMY, MAK 1 HA HAYIOHANLHOMY DIGHAX. SHAYEHHS 2apaHmili
3abe3neyents Npaed Ha 3aXUCH Y KPUMIHATLHOMY RPOYECT HA CbO2OOHT MAE HeabusKe 3HAYEeHHS, MOMY
HNOMPIOHO epexmueHo peanizoeyeamis 3MICI IPABA HA 3GXUCH Y KPUMIHATBHOMY Npoyeci, nepedtaqeHul
3AKOHOOAGUUMIL HOPMAMU, CHIGOPIOIOYIL 80OHOUAC VCI BIONOGIOHI YMOBU, AKI HE OYOYMb NePeuLKoOH#camu
HIO03PIOGAHUM Hit OOBUHYEBAYEHUM Peani308yeantu C60T 3aKOHOOAGY] 2apanmiil, a HAGNAKI, CHPUAHIUMYIb
My yoomy. V 36°43Ky 13 yum HO20MOULEHO HA GAXHCIUGOCHI HENOPYUIHOCHI Mpaed Ha 3axucm ma
6CMAHOGICHO, WO 3MICH NPAGA HA 3aXUCH Y KPUMIHATLHOMY Npoyeci Mae MiCmumy npaeo 0codu
3Hamu, 8 YoMy il 006UHYBAUYIOMb, OMPUMYEAMU OOCHAMHBLO YACY 1l MOMCAUGOCHET 0/ Ni02OMOEKU
00 3aXUCHy; NPAGo HA 3AXUCHUKA Md NPAGHUYY OONOMOZY; NPAGO 3AXULAMUCy 6CIMA CNOCOOAMIL, He
3060pOHeHUMU 3AKOHOOABCHBOM.

Krouogi cnoea: npaeo na 3axucm, 2apanmii 3aXucmy, 3axucm, KpUMIHATLHUT Npoyec, KPUMIHAIbHE
NPOBAOIHCEHHSA, KPUMIHAIbHE CYOOYUHCMBO, NPABA, 2apanmii ma c6o0600u NHOUHY, O0CMAMHIl Yac HA
nideomoeky 0o saxucmy, Kpuminanvuuti npoyecyanvhuti kooexc Yrpainu.
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